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BEPS overview per theme

Coherence

Action 2

Neutralising the Effects of 
Hybrid Mismatch 

Arrangements

Action 3

Designing Effective 
Controlled Foreign Company 

(CFC) Rules

Action 4

Limiting Base Erosion 
Involving Interest Deductions 

and Other Financial 
Payments

Action 5

Countering Harmful Tax 
Practices More Effectively, 

Taking Into Account 
Transparency and 

Substance

Substance Transparency

Action 6
Preventing the Granting of 

Treaty Benefits in 
Inappropriate Circumstances

Action 7

Preventing the Artificial 
Avoidance of Permanent 

Establishment Status

Actions 8 – 10

Aligning Transfer Pricing 
Outcomes with Value 

Creation: 
Intangibles

Risks & Capital
High-Risk Transactions

Action 1

Addressing the Tax 
Challenges of the Digital 

Economy

Action 11

Measuring and Monitoring 
BEPS

Action 12

Mandatory Disclosure Rules

Action 13

Transfer Pricing 
Documentation and 
Country-by-Country 

Reporting

Action 14

Making Dispute Resolution 
Mechanisms More Effective

Action 15

Developing a Multilateral 
Instrument to Modify 
Bilateral Tax Treaties

Analysis
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MLI

MLI

2107

Update 

OECD TP Guidance

DAC VI 

ATAD I & 
II

ATAD I 

ATAD I 

MLI

ATAD I 

2017

Update 

OECD TP 
Guidance

MLI

Code 

of Conduct

DAC IV

MLI

Dir. Tax 
Dispute 

Resolution 
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Unilateral interpretation of value creation ?
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• TP outcome should be in line with value creation, but what defines value creation?
Depends on (what happens in the backyard of) whom you ask:

 OECD

 UN

 EU

 Country-level

• Diverted Profits Tax: Australia, United Kingdom

• Italian Web Tax

• Practical Compliance Guideline PCG 2017/8 in May 2017: Australia

• Countries  started to implement rules along the same lines as Action 4: United Kingdom

• Cost charges



Control over risk 
The monster 
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Risk analysis framework
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NO

YES

6. Price

YES

NO

1. Identify risks

2. Contracts

3. Functional analysis

4(ii) Control & financial 

capacity?

5. Allocate to party with control & 

financial capacity

4(i) Does conduct follow 

contract?

Test 4(ii) based on 

conduct



Meaning of  “control” over risks

1
Take on, lay off or 
decline risk 
bearing 
opportunity

Capability to make 
decisions and actual 
performance of 
decision making 
functions 

2

Responding to 
risks associated 
with the 
opportunity 

3 Mitigating 
risk

Performance   of (or 
oversight of parties) 
performing day to day risk 
mitigation

3 elements of risk 
management 

Capability to make 
decisions and actual 
performance of decision 
making functions 
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“Control” is 
where there is:



Increasing focus on risk

60.0%

75.0%

90.9%

60.0%

40.0%

25.0%

9.1%

40.0%

Asia

Africa

Europe

Americas

Increased post BEPS

Percentage of tax authorities indicating whether they will increasingly focus on risk analysis post BEPS
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The challenges for traditional banks
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• Symmetrical application whether the risk crystallises or not?

• The varying importance of policies (e.g. consumer finance VS project 
finance)

• The role of credit committees with international dimension

• The role of escalation procedures

• The role of exceeding thresholds

• The thin line between “formal approval of decisions made elsewhere” and 
“have ultimate decision power”

11



HQ / Support services
Simple but complex
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Intra-Group Services

13

13

• Bank A, HQ in Country X. Co. Bank A has subsidiaries in Africa, Asia 
Pacific, Europe, North Americas and South Americas. Regulatory 
expenses amount to EUR 300-400 mln. The costs relate to:

 Basel III modeling 

 Board

 IT Internal 

 Support

• Can the 300-400 million be deducted at HQ?

• IT? Massive expense. Cost-plus method

• Building Basel IT framework/software. Allocate it to all branches. Small 
entity in AP region get charged EUR 10 million

• VAT?

• Solution: cost sharing arrangement?



Permanent establishments
All over the place
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The changes that BEPS recommends 

• Principal role - conclusion of contracts
Dependent Agent PE 
(DAPE)

• Consider cohesive business
Preparatory / auxiliary 
activities 

• Prevent fragmenting into several small operations 
or splitting-up contracts

Anti-fragmentation / 
splitting contracts

What’s new / what has changed?
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Impact on distribution networks

• Expansion of Dependent Agent PE criteria is likely to impact 
distribution/broker structures 

• Marketing activities performed by rep offices and sales teams on 
behalf of an offshore entity may be considered to be taking a 
principal role which leads to conclusion of contracts 

• The narrowing of the independent agent exemption would 
impact brokers or sales offices which were relying on independent 
agent exemption 

• Could result in numerous PEs and increase compliance burden 
with arguably limited or no extra profit attributable to the PE (on 
basis transfer pricing is arm’s length) 

16



Impact of mobile employees

• Instances of Tax Authorities already using broader 
information to build PE case 

• Awareness in relation to mobile employees that are 
performing “principal role” which leads to conclusion of 
contracts without material modification 

• Impact of fragmentation rule – complementary functions 
and cohesive business operations – monitoring possible? 

17
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Documentation Guidelines: Which Guidelines?

EU 

JTPF

UN TP 

Manual

OECD

Domestic 

Law

EU Joint Transfer Pricing Forum 

(e.g.)

■ Guidance for the treatment of small and 

medium-sized companies

■ Cost Contribution Agreements

■ Continuous review of EU arbitration 

convention

■ Code of conduct: Master file; country file

OECD (e.g.)

■ New Chapter V (Documentation and CbCR)

■ New Chapter VI (Special Considerations for 

Intangibles)

■ Update of OECD Guidelines in 2010 (e. g. 

Business Restructuring)

■ Revisions of Chapter I – III

■ New Chapter X expected

Domestic Law (e.g.)

■ Local transfer pricing documentation 

regulations

■ Local regulations on exit tax

■ Local regulations on earning stripping rules 

or thin capitalization

■ CFC regulations

■ etc.

UN TP Manual (e.g.)

■ Guide to the Mutual Agreement 

Procedures under Tax Treaties

■ Practical Manual on Transfer 

Pricing for Developing Countries

■ UN Model Double Taxation 

Convention

■ Capacity Development 

Programmes for Developing 

Countries
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Three-tiered Approach Laid Down in OECD TP Guidelines Chapter V

Master File
High level information about group’s business, global TP policies 

and agreements with tax authorities, available to all tax 

authorities where the client has operations

Local File
Detailed information about the local business, including related 

party payments and receipts for products, services, royalties, 

interest, etc.

Country-by-Country Report
High level information submitted annually about the jurisdictional 

allocation of profits, revenues, employees and assets

Implementation

Master / Local File: to be delivered or 

maintained directly by the client to all tax 

authorities in countries where it does business

CbCR Filing: generally ultimate parent to file 

CbC report in jurisdiction of residence

Timing: First set of CbC reports to be filed by 31 

December 2017 for fiscal years beginning on 1 

January 2016

(Additional local compliance requirements may apply)
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TP Doc Strategy and Data: Common Questions and Issues



CbCR – Common Questions and Issues
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1. Notification deadlines, process, per entity? – prepare a TP compliance calendar

2. Do personal holdings have to be included in the CbC Report? – always check

3. How to determine filing strategy? – map the CbCR rules in your countries, the applicable

exchange rules, and select the most efficient option. Consider other 

items such as penalty regimes, data security, reliability of tax authorities, etc.

4. How do you fill and submit the CbC Report? – determine mapping policy, 
retention period and audit trail, XML translation, submission channel

5. What to do if countries do not exchange? - back to local filing

6. Are you obliged to amend the CbC Report with modified data at a latter stage? 
Can you adjust mistakes? – to be clarified in practice

7. How to deal with joint ventures? Include or not? – are they consolidated?

8. How to determine revenu thresholds? – prepare a TP compliance calendar

9. How to deal with cooperations? – review financial reporting and legal framework

10. If I voluntarily submit a CbC report, am I done? – check exchange arrangement



How is Technology Changing the Game
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How can technology help with preparation of 
Transfer Pricing documentation 

How tax administrations use technology with 
processing the data received
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